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STATEMENT OF THE CASE 
Nature of the Case 
John Frederick Warren appeals from the district court's order denying his 
Rule 35 motion for correction of an illegal sentence. 
Statement of Facts and Course of Proceedings 
The state charged Warren with driving under the influence while having 
been previously convicted of two misdemeanor driving under the influence 
charges within 10 years. (R., pp.53-55.) The state also alleged Warren was a 
persistent violator. (R., p.55.) Warren pied guilty to felony driving under the 
influence in exchange for the state dismissing the persistent violator 
enhancement. State v. Warren, 2011 Unpublished Opinion No. 320 (Ct. App. 
January 13, 2011 ). The court sentenced Warren to an eight-year unified 
sentence with the first two years fixed. kl The Court of Appeals affirmed 
Warren's judgment of conviction and sentence. kl 
Warren filed a pro se Rule 35 motion for correction of an illegal sentence 
asserting the district court erred in sentencing him for a felony DUI where he had 
not previously been convicted of "a 2nd offense DUI." (R., pp.144-149.) Warren 
asked the court to give him credit for time served and release him from custody. 
(R., p.149.) The district court denied Warren's request for Rule 35 relief finding: 
"[t]he sentence imposed in the instant case is a lawful sentence. Defendant has 
failed to allege in his pleading any basis for determining that the imposed 
sentence is an illegal sentence." (R., p.158.) Warren timely appealed from the 
denial of his Rule 35 motion. (R., pp.172-174.) 
1 
ISSUE 
Warren states the issue on appeal as: 
Mindful of the fact that the plain ianguage of the felony DUI 
statute does not require that one of the two predicate DUI 
convictions have been sentenced as a second offense, did the 
district court nevertheless err when it denied Mr. Warren's Rule 35 
motion to correct an illegal sentence? 
(Appellant's brief, p.3.) 
The state rephrases the issue on appeal as: 
Has Warren failed to establish any error in the denial of his motion for 
correction of an illegal sentence? 
2 
ARGUMENT 
Warren Has Failed To Carry His Appeiiate Burden Of Showing The District Court 
Erred In Denying His Motion To Correct An Illegal Sentence 
A. Introduction 
On appeal, VVarren challenges the denial of his Rule 35 motion to correct 
an illegal sentence. Although "[m]indful of the fact that the plain language" of 
Idaho's felony DUI statute does not require a conviction for a "second offense" 
DUI, Warren nevertheless asserts the district court erred in denying his Rule 35 
motion to correct an "illegal sentence" because he has never been convicted of a 
"second offense" DUI. (Appellant's brief, p.4.) Warren has failed, however, to 
provide any relevant authority to support his claim and has not shown that the 
district court erred in denying his Rule 35 motion. 
B. Standard Of Review 
Idaho Criminal Rule 35 is a narrow rule that allows a trial court to correct 
an illegal sentence at any time. State v. Clements, 148 Idaho 82, 84, 218 P.3d 
1143, 1145 (2009). Whether a sentence is illegal is a question of law that is 
freely reviewed by the court on appeal. l.9..c Whether a sentence is illegal or was 
imposed in an illegal manner is question of free review. State v. Adamcik, 152 
Idaho 445, 485, 272 P.3d 417, 457 (2012). An illegal sentence under Rule 35 is 
one in excess of a statutory provision or otherwise contrary to applicable law. 
State v. Alsanea, 138 Idaho 733, 745, 69 P.3d 153, 165 (Ct. App. 2003). 
3 
The interpretation and construction of a statute present questions of law 
over which the appellate court exercises free review. State v. Thompson, 140 
Idaho 796, 798, 102 P.3d 1115, 1117 (2004); State v. Dorn, 140 Idaho 404, 405, 
94 P.3d 709, 710 (Ct. App. 2004). 
C. Warren Has Failed To Assert Any Legal Basis For His Contention That 
His Sentence Was illegally Imposed 
On appeal, Warren's position is as follows: 
Mindful of the fact that the plain language of the felony DUI statute 
does not require that one of the two predicate offenses have been 
sentenced as a second offense, Mr. Warren asserts that the district 
court nevertheless erred when it denied his Rule 35 motion to 
correct an illegal sentence. 
(Appellant's brief, p.4.) Warren has not supported his appellate claim with any 
relevant legal authority. (See generally Appellant's brief.) Warren has therefore 
not offered any argument, cogent or otherwise, to challenge the district court's 
rulings. It is well settled that a party waives an issue on appeal if either authority 
or argument is lacking. State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970 
(1996). 
Additionally, as conceded by Warren on appeal, the plain language of the 
felony driving under the influence statute does not require a second offense 
driving under the influence conviction as a predicate to a felony driving under the 
influence charge. (Appellant's brief, p.4.) The objective of statutory 
interpretation is to give effect to legislative intent. Robison v. Bateman-Hall, 139 
Idaho 207, 210, 76 P.3d 951, 954 (2003). Because "the best guide to legislative 
intent is the words of the statute itself," the interpretatiorr of a statute must begin 
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with the literal words of the statute. In re Permit No. 36-7200, 121 Idaho 819, 
824, 828 P.2d 848, 853 (1992); see also State v. Schwartz, 139 Idaho 360, 362, 
79 P.3d 719, 721 (2003). Where the statutory language is unambiguous, a court 
does not construe it but simply follows the law as written. Mclean v. Maverik 
Country Stores, Inc., 142 Idaho 810, 813, 135 P.3d 756, 759 (2006). The plain 
meaning of a statute will therefore prevail unless clearly expressed legislative 
intent is contrary or unless plain meaning leads to absurd results. State v. 
Rhode, 133 Idaho 459,462, 988 P.2d 685,688 (1999). 
Idaho Code provides, in relevant part, 
[A]ny person who pleads guilty to or is found guilty of a violation of 
the provisions of section 18-8004 (1)(a), (b) or (c), Idaho Code, who 
previously has been found guilty of or has pied guilty to two (2) or 
more violations of the provisions of section 18-8004 (1 )(a) 
[misdemeanor DUI], (b) or (c) [commercial DUls], Idaho Code ... 
within ten (10) years, notwithstanding the form of the judgment(s) 
or withheld judgment(s), shall be guilty of a felony ... 
I.C. § 18-8005 (6). As Warren concedes, the plain language of the statute does 
not require a conviction for second offense misdemeanor driving under the 
influence as a prerequisite for felony driving under the influence. Warren has 
failed to put forth any reason why the plain language of the statute is not 
controlling. As such, he failed to show any basis for reversal of the district 
court's order denying his Rule 35 motion. 
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CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order denying Warren's Rule 35 motion to correct an illegal sentence. 
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